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WEST'S GRAND OLD WATERDOCTRINE DIES
Colorado Attorney Declares "First In Time, First InRight" DEAD

PRIOR INVESTED MINERS,
RANCHERS AND OTHER
"BENEFICIAL USERS" OF
WATER WITH VAST POWER

IN THE WEST
Some Say The News Of Prior's Death

Is A Gross Exaggeration

Who Will Fill The Void Left By Prior?
__ by Charles F. Wilkinson his mad rush back to Sutlers Mill to

spread the news. The child was so young
he must have been left by the side of the
American River that very day. And
although bntanists deny the species ever
existed in the Sierra Nevada foothills,
legend persists that Marshall found the
infant Prior wrapped in a blanket nestled
in bulrushes.

The young boy was raised by the
miners in as remarkable a time as ever
existed, passed from miner to miner in
the diggings in California and Nevada.
Smart, exuberant and savvy, Prior was a
favorite of this nearly all-male society
from the beginning. There was that
moment of moments in September 1851
at Rich Bar, on the Feather River. Dame
Shirley, author of the acclaimed Shirley

A s has been so widely reported,
Prior Appropriation passed away in Jan-
uary of 1991 at age 143. Prior was a
grand man and led a grand life. By any
standard he was one of the most influen-
tial people in the history of the American
West. It is a tall order, but with these
few thoughts I will try to recount his life,
and assess some of his accomplishments
and shortcomings.

The story of Prior's birth has been
told so often it is pan of the bedrock of
western history - how, on Jan. 26,
1848, James Marshall, literally shaking
with exhilaration moments after his epic
discovery of gold, came upon a babe on

Continued on page 11
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You're invited blame on L.A. They say the Navajo and
Page power plants, Phoenix, smelters
and other developments "all contribute
in varying degrees to the widespread
haze. Navajo's emissions, in particular,
appear to be carried into the canyon most
often in the winter, when we find trans-
port from Los Angeles occurring least
often." The Washington University
research was funded by Southern Cali-
fornia Edison Co.

Ruth Russell, a bird-bander and past
president of the Audubon Society in
Tucson, Ariz., stopped by while on vaca-
tion with her husband, Steve, an
ornithologist.

After 15 years of subscribing, Phil
Friedman of Fort Collins, Colo., found
his way to HCN's offices. He and his
group were on their way from backpack-
ing in the San Juan Mountains to Chaco
Canyon in New Mexico. We recom-
mended he seek out a naturalist-inter-
preter named, or nicknamed, Cornu-
copia, who is a master at conveying the
mysteries of Chaco. It is Phil who at an
H CN potluck dinner in Boulder told us
he thinks of the paper as equivalent to
public radio. We liked the parallel well

Please plan on joining the board and
staff of High Country News on Saturday,
Sept. 7, at the Old City Park in Moab,
Utah, for a dinner-dance, with dinner
beginning at 6 p.m, and the dance at 8
p.m. The cost for HCN subscribers is
$7.50 for adults and $3 for children.
Please RSVP to HCN at 303/527-4898
or by writing: P.O. Box 1090, Paonia,
CO 81428.

These get-togethers occur three
times a year, following day-long meet-
ings of the board of the High Country
Foundation. It is a way for board and
staff to meet readers in .various parts of
the region. Normally, the evening gath-
erings consist of a potluck. But this
board meeting coincided with a benefit
for children's outdo.or education planned
by Canyonlands Field Institute. Rather
than hold two competing events, CFI
invited HCN board, staff and readers to
join its dinner-dance.

Welcome, visitors

Congratulations
Congratulations to Forest Service

District Ranger Don Oman, who just
received the Olaus and Margaret Murie
Award from the Wilderness Society.
Oman, whose story was first
told here in spring 1990, was
cited for his range improve-
ment work on his Twin Falls,
Idaho, district in the face of
political attempts to remove
him.

,., and thanks

Thanks to reader Lori
Nielsen of Fort Collins, Colo.,
for alerting us to a recent arti-
cle in the Los Angeles Times
about Luz International of
Westwood, Calif. Luz was
featured in an HCN lead arti-
cle by Don Olsen on May 20.
The article described the
growth of Luz, which is the
world's largest producer of
solar power in the world. The
Times says the firm has fallen
on hard times, laying off half
of its work force and postpon-
ing plans to build its tenth
solar power plant in the
Mojave Desen. The Times
attributes the trouble to lack
of a strong national energy
policy, low oil prices and a
poor economy.

Thanks also to the management of
the Los Angeles Times, which has gener-
ously agreed to send HCN a subscription
in exchange for us sending HCNs to var-
ious Times staffers.

just left the United States Senate.
Colorado Springs subscribers Tom

Havens and Christine Latham came
through on their round-about way home
from the San Luis Valley in southern Col-
orado.

Dr. Charles Gaylord stopped by on
his way back from western Colorado to
Denver.

Subscriber Mary Lower of Columbia,
Mo., was in Paonia to investigate her fore-
bears, town founders Samuel Wade and
George Merchant.

Roz McClellan, who is traveling west-
ern Colorado to map ecosystems for the
Wilderness Study Group of the University
of Colorado, Boulder, describedHCN's
office as "distinctly unpretentious."

Photographer J.D. Marston (no rela-
tion to the Paonia Marstons) whose work
has been reproduced inHCN, stopped by
during a camping trip in the nearby West
Elk mountains. He lives in Crestone, Colo.

Not so perilous

High Country News is famous for a
perils-of-Pauline existence, but last year's
experience indicates it is more stable than
anyone dreamed. Despite a turnover in the
editorial staff over the last 12 months, paid
circulation expanded by almost 2,000, to

Larry Mosher and MaryJarrett at their ranch near Needle Rock
enough to use it in fundraising efforts, 10,000, and other vital indicators (i.e.,

Hank and Jeanne Moreno of the money) remained strong.
Denver area took time off from a fishing A key to the stability was the quality
trip on the Gunnison River to come by of the replacements. When Ed and Betsy
and subscribe. Marston, who have been publisher and

Anne Rigor of Warriors Mark, Pa., editor since 1983, left on a one-year sab-
came by to say that HCN is her 93-year- batical last July, they were replaced edi-
old uncle's favorite publication. She tonally by Larry Mosher and Mary Jar-
quoted Victor Kruse of Westfield, N.J., rett. The pair, who moved from Wash-
as saying, "It's the only publication ington, D.C., to Paonia to accept the
worth reading." positions, made the transition from big

Ralph and Carol Storsand of Sedona, town and big publications to small town
Ariz., who have a place in Cimarron, and small publication flawlessly. And
Colo., came by to say that they read about although HCN has a reputation for eating
HCN in theJuIy 11, 1991, issue of Chris- staff alive, they liked the experience well
tian Science Monitor. The article by Brad enough to purchase a ranch in nearby
Knickerbocker, aMonitor staffwriter Crawford; they also plan to retain their
based in Ashland,Ore., set the telephones ties to HCN on a freelance basis.
to ringing with requests for samples and The survival of High Country News
subscriptions. has always depended on people who

Tara Lumpkin, an HCNintern from came to the paper for a few months and
the class of 1988, stopped by on her way then stayed for years. The latest in that
from Taos,N.M., to New York. small army is Steve Hinchman, who

We hear that Chris Meyer has left the began here as an intern in fall 1986,
National Wildlife Federation in Boulder, more or less fresh out of Colorado Col-
Colo., and joined the law finn of Givens, lege, and then returned as a staff writer.
Pursley, Webb and Huntley. There his It is not easy to work for High Country
associates will includeHCN board mem-
ber Jeff Fereday and James McClure, who

Corrections

We have two minor corrections to
report The book, Desert Heart: Chronicles
of the SonoranDesert, by WilliamK. Hart-
man, sells for $39.95 from FisherBooks,
Box 38040, Tucson, AZ 8574Q-8040,and
not for$35<And on page 4 of theJuly 15,
1991,issue, a line was dropped describing
writerMichael J. Robinson. He is the direc-

. tor of Sinapu,a Colorado wolf introduction
advocacygroup.

More seriously, a July 15, 1991,
Hotline reponed that Los Angeles was
causing most of the pollution over the
Grand Canyon. But the researchers who
did the work reported on by Associated
Press, and picked up by HCN, say that is
not true. Warren White and Edward
Macias of Washington University in St.
Louis say their findings do not lay all ConHnued on page 16
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Jack Stark, retiring Grand Teton National Park superintendent
Jim Evans'Jackson Hole Guide",

Teton park head calls airport a 'cancer'
Jack Stark spent his career fighting

a sometimes-losing battle against those
who would civilize wilderness, but he
says the task may be easier for his suc-
cessors.

As the wild areas of America - and
particularly of its national parks -
dwindle, wilderness gains in value
through scarcity, Stark says. Hopefully,
more Americans will appreciate that

. value, and park superintendents will
have an easier life.

After II years in Wyoming as
superintendent of Grand Teton National
Park, Stark retired Aug. 10.

One of Stark's more heated battles,
especially in recent years, has been to
stave off expansion at the Jackson Hole
Airport - the only airport in an Ameri-
can national park.

'''Basically I would tenn (the airport)
a cancer growing on the park," he says.
He hopes the new superintendent 'will
continue to fight an expansion of the

runway, an issue he defines in economic
rather than safety terms.

"If there's a safety prohlem, bring
smaller planes in," Stark says.

Proponents of runway extension
often say the park is non-wilderness any-
way, so a little more air traffic or noise
won't hurt, he says.

"I can tell that they've never been in
the park's backcountry ..."

Looking back on his tenure, Stark
says his only regret is that he didn't
speak up a little louder on some issues.

Stark identifies the recent road-
realignment and widening project as his
greatest achievement while with the
park. The old road was crumbling, and
the alignment was such that drivers
almost always rode parallel to the
Tetons, he says.

By changing the alignment, drivers
now can look at the mountains while
keeping their eyes on the road. Stark
says the project was his greatest achieve-

Politics runs over park manager
,

During Jack Stark's lI-year
tenure as superintendent of Grand
Teton National Park, he experienced
varying degrees of political pressure
from the Department of Interior and
the Wyoming congressional delega-
tion, he says.

"There are certainly issues, like
wolf reintroduction, when political
'fallout is great."

Stark says in 1988 his office pub-
lished an article in the park's newslet-
ter discussing wolves' possible return
to Wyoming. "I thought the article
presented both sides ... I received a let-
ter from a senator in Wyoming
expressing dismay that we were writ-
ing about a controversial issue. He
wrote, 'Ihope you will do what you
can in the future to ban controversial
issues from your paper ... or do what
you can to present both sides."

The senator sent a copy of the
letter to then-P~rk Service Director
William Penn MotL "I wrote a draft
letter in response to be signed by the
director, but I heard my response was
never sent," says Stark.

Stark says he never wanted to

see an airport in Grand Teton
National Park, but the Department of
Interior "took thematter into their
own hands when [Secretary James]
Watt was there and bypassed me," he
said. "I felt discouraged that actions
like that were done without involve-
ment of the superintendent."

Stark says he fears the current
proposal to expand the airport may
be just the beginning of a spate of
inappropriate projects. But pro-
development interests working with
Wyoming's legislators may be tough
to beat.

"The expansion is not going to
stop if they're successful in rolling
over the Park Service politically,"
says Stark. "If this expansion is
added, it will only result in more
political pressure, from the Wyoming
delegation primarily, and only be a
matter of time before there are new
additions - hangars, parking and the
like. The whole thing will keep
growing incrementally."

- Florence Williams,
HCN staff reporter

ment because he took an already existing
development and made it better or safer
without harming the resource.

By contrast, lengthening the runway
merely would allow airlines to bring
more passengers to the park, Stark says.

The park's current annual budget is
$5.5 milian, and Stark says, "You could
easily double the budget of Grand Teton
National Park. And we would not be
fat."

The greatest responsibility for
replacement Jack Nichols, a one-time
Grand Teton assistant superintendent,
will continue to be preservation against
"loving the park to death," Stark says.

"Certainly, Grand Teton has some
wilderness. But as more people come
and partake of the wilderness, it becomes
sort of self-defeating."

Stark has served the National Park
Service since 1953, when he took his
first ranger job in Yellowstone. Since
then, he has worked for parks throughout
the Rockies and the East Coast. He took
his first superintendent job at Coronado
National Monument, Ariz., in 1965.
After retirement, he will stay in Jackson
Hole.

- Brandon Loomis

Brandon Loomis is a staff writer for
the Jackson Hoie Guide.

Like water, science can also now
uphill toward money.

A survey of research scientists
funded by the tobacco industry showed
that most believed smoking causes seri-
ous and often fatal disease, the Arizona
Republic reported.

Americans will no longer have to
travel all the' way to Chartres to see
holy places and great architecture.

Denver architect Anthony Pellec-
chia recently told the Aspen Times Daily
that a giant 365,OOO-square-foot resort
proposed for Telluride, Colo., was
meant to serve the same role as a domi-
nant cathedral in a medieval European .
city.

HOTLINE
Firms pay up,
but don't own up

Three industrial firms believed
responsible for polluting groundwater
near the Brookhurst subdivision near
Casper, Wyo., have reached a financial
settlement with the Environmental Pro-
tection Agency. But all three companies
continue to deny responsibility for the
contamination, reports the Casper Star-
Tribune. KN Energy, Dow Chemical,
and Dowell-Schlumberger agreed to a
$5.4 million settlement with the EPA for
cleanup costs, plus an additional
$602,000 for a treatment system at the
site. But no money went to Brookburst
residents, and many have joined a still-
pending civil lawsuit against 20 compa-
nies close to their neighborhood. The
pollution issue first came to light in
October 1986 when many Brookhurst
residents began to experience sore
throats and headaches. People attributed
their symptoms to noxious fumes in the
air, but an investigation by the state
Department of Environmental Quality
found potentially dangerous levels of
trichlorethylene and benzene in domes-
tic wells. The subdivision's 80 families
were told not to use the water for cook-
ing or drinking. Angry and frustrated,
some Brookhurst residents expressed
their emotions by painting huge mes-
sages such as "We .Want Out" on the
sides of their homes (HCN, 5/25/87).

Steve Wood

L-Pprotests revised
forest plan

In a long-awaited amendment to its
land and resource management plan, the
Grand Mesa, Uncompahgre and Gunni-
son National Forest in western Colorado
proposes annual aspen timber sales of
1,370 acres and conifer sales of 21 mil-
lion board-feel. Acting Forest Supervi-
sor Karl Siderits says this is a significant
reduction from the 3,000 acres of aspen
and 31 million board-feet of conifer pro-
posed for annual cuts in 1989. The
changes failed to please Louisiana-
Pacific Corp., the forest's largest aspen
purchaser, which had lobbied strongly
for cuts of at least 1,750 acres of aspen
each year. The new plan represents "a
cop-out to environmental and other spe-
cial interests," said L- P forester Tim
Kyllo in the Grand Junction Daily Sen-
tinel. The amendment was produced in
response to an administrative appeal
filed by the Natural Resources Defense

- Council. The Forest Service also
received 2,700 letters from the public,
with almost all asking for the removal of
roadless and scenic areas from the for-
est's timber base. Under the amendment,
timber sales in several recreation areas,
including Kebler Pass near Crested
Butte, Mount Sneffels near Telluride,
and McClure Pass between Carbondale
and Paonia, are reduced or eliminated.
Regional Forester Gary Cargill will
issue a decision after a 30-day review
period. Send written comments by Aug.
29 to Cargill, c/o The Plan, 2250 High-
way 50, Delta, CO 81416. J
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Four fish, so far
By late July, four adult Snake River

sockeye salmon had cleared the last of
eight dams on their way up the
Columbia and Snake rivers to spawn.
This was a minute improvement over
last year when no salmon completed the
journey of 870 miles and 7,000 vertical
feet The four fish were spotted heading
for spawning grounds in Redfish Lake in
central Idaho, but what happens next is
controversial. The conflict is between
backers of captive breeding and environ-
mentalists who want the sockeye to be
allowed to breed naturally. Steve Yundt
of the Idaho Fish and Game Department,
the agency that will decide the issue,
said officials now plan to trap aU return-
ing sockeye, release a pair into Redfish
Lake and breed the rest at a hatchery.
That plan depends on the sex, maturity
and condition of the fish that survive the
trip, he added.

Custer's Last Stand,
revisited

The Battle of the Little Bighorn
River has moved from the grassy plains
of Montana to the marble-floored halls
of Capitol Hill. The confrontation now
under way is between those endorsing
the renaming of Custer Battlefield
National Monument to Little Bighorn
Battlefield Park, and those who want
Custer's name to stand. In June, Col-
orado Rep. Ben Nighthorse Campbell, a
Democrat and the only Native American
in Congress, introduced a bill to rename
the 765-acre site. It was on the eve of'
the 1I5th anniversary of Custer's Last
Stand when the House, in a unanimous
vote, agreed. But in July, Wyoming Sen.
Malcolm Wallop, R, derailed the bill.
Wallop demanded that it be referred to
the Energy and Natural Resources Com-
mittee for a hearing, saying there was no
need "for Congress to run around
renaming everything," reports the Rocky
Mountain News. In addition 10 the name'
change, Campbell's bill proposes the
creation of a memorial to the Native
Americans, who in 1876 defeated the
268 men under Custer's command. The
force of 10,000 Sioux and Cheyenne
Indians was led by the Sioux warrior
Crazy Horse. Under Campbell's bill, the
eight-acre national cemetery on the
property would retain the name of
Custer, the leader of the Seventh Caval-
ry.

Bonneville Mud FUltS?
Utah's Bonneville Salt Flats are

turning into mud, What was a 96,000-
acre site has shrunk to 25,000 acres, and ,
the salt is vanishing at the rate of one
percent annually. In recent years, cracks,
holes and pressure ridges have devel-
oped around the edges of the thinning
and weakened flats, reports the Wash-
ington Post. Scientists attribute these
changes to a nearby mine which uses
salt-laden ground water to make fertiliz-
er. Federal geologists say the problem is
exacerbated by Interstate 80, which cuts
across the southern border of the flats.
As a result, much of the salt appears 10
be dissolving and seeping from the area
at a rate of 1.6 million IOns a year. The
prospect that this geologically distinct
area could turn into mud in a few
decades has prompted an unusual
alliance among environmentalists, fast-
car enthusiasts and state tourism offi-
cials. To study the problem, the Utah
congressional delegation is asking for
$1.3 million in federal funds,

Arizona's Sonoran desert tortoise

Critics say agency moves at tortoise pace
Environmentalists are dissatisfied

with a recent decision by the U.S. Fish
and Wildlife Service to deny threatened
or endangered status to Arizona's 5000-
ran desert tortoise.

"We're not giving up on saving the
tortoise," Natural Resources Defense
Council spokesperson Faith Campbell
said, "We might find it difficult to chal-
lenge their decision in court, but we can
gather more evidence and file a new
petition asking them to list it."

The Natural Resources Defense
Council is part of a coalition, including
the Environmental Defense Fund and the
Defenders of Wildlife, that in 1984
asked the federal agency to give all
desert tortoises protection under the
Endangered Species Act.

The agency responded to their
request in 1985 by declaring that listing
the tortoises was "warranted but preclud-
ed." This meant it was overwhelmed by
a listing backlog of 3,000 species.

In June 1989 the coalition submitted
another petition asking the agency to
immediately list the tortoises because an
upper respiratory disease was devastat-
ing the Mojave population.

Nothing happened, so the coalition
filed a lawsuit in July 1989 asserting that
the agency's failure to take emergency
action was tantamount to a denial.

As a result, in, August' 1989 the Fish
and Wildlife Service granted protection
to the Mojave desert tortoise population
and agreed to issue a decision on the
Sonoran population by January 1991.~

According to wildlife biologists, the
two tortoise populations are the same
species, However, they've been separat-
ed for millions of years by the Colorado
River.

The Mojave tortoises, found to the
west and north of the river, usually
inhabit areas of level terrain. The Sono-
ran tortoises, found to the east and south
of the river, most often inhabit steep,
rocky areas.

Why Sonoran tortoises aren't found
in areas of level terrain, like their

brethren across the river. is a major
source of disagreement between the gov-
ernment and environmentalists.

"The Sonoran tortoises are found
only in the steep areas because that's the
habitat they prefer," said Dr. Richard
Byles, author of the agency's decision.
"Typically, this type of habitat is like an
island in the landscape so the tortoise
populations are like islands, too,"

In its decision, the Fish and Wildlife
Service said the patchiness of the Sono-
ran population will inhibit the spread of
the upper respiratory disease that forced
listing of the Mojave tortoise population.

Many environmentalists believe the
disease is a symptom of a bigger threat
to the animal's survival. They say a
growing body of evidence suggests the
disease has been able to reach epidemic
proportions in the Mojave population
only because the turtles are weak from
starvation,

"Overgrazing by domestic livestock
has adversely affected the desert vegeta-
tion they feed upon," Tucson environ-
mental consultant Steve Johnson said.
"And I suspect livestock overgrazing is
also the main reason the Sonoran tortois-
es are only found in steep, rocky areas."

Johnson admitted there is 'no hard
evidence to prove his theory that the tor-
toises once inhabited Arizona's desert
lowlands. He said that's because cattle
grazing had drastically altered desert
vegetation before biologists began study-
ing the tortoises.

"But I grew up in Tucson and I
remember seeing many tortoises in the
flatlands around town when I was a kid,"
he said.

Johnson also criticized the Fish and
Wildlife Service for claiming the Sono-
ran population's pattern of isolated
groups will help it survive. He said any
species needs breeding populations large
enough to provide for genetic diversity.

In its decision, the government said
no evidence exists to show that the
Sonoran population is declining. Out of
200 historical Sonoran tortoise localities

)

recently visited by the Arizona Game
and Fish Department, federal biologists
said, tortoises are still inhabiting all but
four of them.

Johnson conceded that the range of
the Sonoran population may not be
shrinking. But he said the number of tor-
toises within the range is declining.

"There's been insufficient research
on the tortoise's reproductive success,"
he said.

The Arizona Game and Fish Depart-
ment and the Bureau of Land Manage-
ment, along with the U.S. Fish and
Wildlife Service, are continuing to do
research on the tortoises.

Johnson said he hopes the research
doesn't bear fruit too late to save the tor-
toise. "The tortoise is an ancient ani-
mal," he said. "It's an indicator species;
its status is, an indicator of the overall

-health of the desert ecosystem."

-Jeffrey D, Burgess

Jeffrey Burgess is a free-lance writer
in Tempe, Arizona.

-
Don't forget that a Coloradan first

discovered fire and another invented
the electric can opener.

Durango, Colo., attorney Sam
Maynes said he was "appalled" when
opponents of Sen, Tim Wirth's Colorado
wilderness bill charged that it would create
areas which are second rate in comparison
to wilderness areas in other states. "Col-
orado has always been fITStin wilderness,
fITStin water law, fITStin scenic beauty of
its mountains, first in skiing and recre-
ation, and more recently, we have been
fITStin college football. Sooner or later we
wil1 be first in airports and first in the
National League. To demean our existing
wilderness areas insults our Colorado citi-
zens .." said Maynes in the Grand Junction
(Colo.) Daily Sentinel.
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Endangered species must scale legal wall to reach the wild
Black-footed ferrets may

be ready to return to the wild.
Biologists have success-

fully bred more than 300 of
the weasel-like carnivores in
captivity - enough for a rein-
troduction program in
Wyoming's Shirley Basin this
fall. This is a dramatic change
from 1985, when an epidemic
reduced the last known ferret
colony to only 18 animals.

But before they can
attempt survival in their native
habitat, the ferrets will have to
survive a test of the power of
the Endangered Species Act.

Biologists from the U.S.
Fish and Wildlife Service and
the Wyoming Game and Fish
Department, the agencies
managing the program, con-
sider it critical to release the
animals in September, when
young ferrets are imprinting
on their food source. To meet
the deadline this year, a plan
prepared by the USFWS must
be approved by Interior Secre-
tary Manuel Lujan in August.

Developing the plan, called a "pro-
posed rule," has been a political balanc-
ing act. The reintroduction site includes
parts of over 100 ranches, and landown-
ers are concerned that hosting an endan-
gered species will bring government
restrictions. To gain the support of
Shirley Basin residents, the proposed
rule designates the reintroduced ferrets
an "experimental, non-essential" popula-
tion. The designation was created by
1982 amendments to the Endangered
Species Act It reduces the ferrets' legal
protection to that of a species proposed
for listing, though they technically
remain an endangered species. The des-

Wyoming Game and Fish Department
A captive black-footed ferret peers out of its nest box

ignation also reduces legal penalties
against any rancher whose operations
cause the death of ferrets.

Many landowners have accepted the
program, and Wyoming Game and
Fish's Harry Harju says that the ferrets'
"charisma" has helped.

"Ferrets don't haul down sheep, and
eat an animal ranchers don't like," he
said. Black-footed ferrets prey primarily
on prairie dogs, which ranchers consider
pests that damage pastures and compete
with livestock for forage.

But ferrets are not necessarily the
issue. The Wyoming Farm Bureau Feder-
ation announced last fall that although it
has nothing against ferrets, it opposes rein-

troduction unless they are removed from
the endangered species list. The Farm
Bureau also passed resolutions opposing
reintroduction of wolves and bighorn
sheep in Wyoming. They said animals
protected under the Endangered Species
Act bring federal restrictions on the lands
they inbabit and damage economies based
on multiple use of public lands.

"The Endangered Species Act has
been misused," said Farm Bureau execu-
tive vice president Larry Bourrett, "and
that misuse has led to distrust." Asked
whether the ferrets' reduced protection
under the proposed rule satisfied the
Farm Bureau, he warned, "The experi-
mental, non-essential designation can

still be misused." Bourrett added that if
the appropriate concerns are not
addressed by the final version of the
rule, the Farm Bureau may sue.

While the Farm Bureau signals that
any protection under the Endangered
Species Act is too much, some environ-
mentalists charge that the experimental,
non-essential designation provides too
little:

The Sierra Club Legal Defense
Fund, representing the Greater Yellow-
stone Coalition, is investigating rumors
that mortality statistics in the captive
breeding program have been underre-
ported. The defense fund is also weigh-
ing a challenge to the experimental, non-
essential designation.

Staff attorney Doug Honnold said
the designation "may be a case of the
Fish and Wildlife Service playing poli-
tics with the act." He added that the
Endangered Species Act could be used
to compel the Fish and Wildlife Service
to reintroduce black-footed ferrets with
full protection.

"They may be in a position where
they would be forced to reintroduce
without the [experimental, non-essential]
designation," Hannold said. He said the
Legal Defense Fund may also contest the
final version of the proposed rule.

The rule has been undergoing revi-
sions since the close of the public com-
ment period June 24. "We're trying to
walk it through the system as fast as pos-
sible," said Olin Bray, USFWS branch
chief for listing and recovery of endan-
gered species. Though the process of
finalizing a rule normally takes months,
biologists say they still hope for a
September release of ferrets in
Wyoming.

"

- Rick Craig, HCN intern
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Poachers get nailed

The sentencing of rancher Gilbert
Powers in June put an end to an interstate
poaching ring that illegally shipped deer
from Montana to Wisconsin. At Powers'
ranch in Otter, Mont, a group of Wiscon-
sin hunters specialized in illegal activities
such as highgrading - killing a number of
animals and then selecting the best -
shooting from vehicles, and using artificial
light to hunt at night reports the Billings
Gazelle. Special agent Dick Dickinson of
the U.S. Fish and Wildlife Service said the
poachers' worst offense was shooting six
antelope in Wyoming "just for target prac-
tice." The 15 poachers, including Powers,
were fined a total of $50,000, sentenced to
320 hours of community service, 334
months of probation and 140 days in jail.
They were also required to forfeit five
weapons and numerous animal parts,
including antlers, venison and a spotted
fawn carcass.

Sheila Whitelaw
Chief Joe Redthunder, great-
grandnephew of Chief Joseph,
stands near the chief's grave

Honoring ChiefJoseph

On a hilltop overlooking the Colville
Indian Reservation in northeastem Wash-
ington, the grave site of Nez Perce Chief
Joseph sits crumbling and overgrown.
The renowned chief came to rest here
after he reportedly died of a broken heart
in 1904. His snuggle began in 1877, when
U.S. forces were sent to relocate Joseph's
tribe. The chief refused to surrender, lead-
ing his band of Indians on a 1,300-mile,
four-month retreat and defeating U.S.
armies at every confrontation. He surren-
dered after most of the other war chiefs
had died. Now, the oldest male descen-
dant of the Indian leader wants Congress
to honor the grave by including it within
the boundaries of the Nez Perce National
Historic Site, reports the AP. In June,
Chief Joe Redthunder, Chief Joseph's 83-
year-old great-grandnephew, asked
Congress to expand the Nez Perce historic'
site in Idaho to encompass 13 more loca-
tions, including the grave site of Joseph
and the grave of Joseph's father in Joseph,
Ore. Chief Joseph is best remembered for
his speech in 1877: "I am tired; my heart
is sick and sac, From where the sun now
stands, 1will fight no more forever."

Monty Roessel and LeNora Begay of the new Navajo Nation TODAY
Paul Natonabah

Navajo Nation is now a two-paper town
Four years ago, the first daily Native

American newspaper, the Navajo Times
TODAY, was abruptly closed, leaving the
reservation without a newspaper. Today
the reservation has two newspapers. But,
like most towns and cities in the United
States, it is not clear that even the vast
reservation, which sprawls across Arizona
and Utah, can support two newspapers.

The newest paper is a weekly
tabloid named, the Navajo Nation
TODAY, published by four foriner staff
members of the closed daily. It is an
independently owned paper in competi-
tion with the closed daily's successor-
the weekly Navajo Times.

Monty Roessel, the new weekly's
editor and photographer and the closed
daily's managing editor, says he returned
because, "It just really felt like unfin-
ished business. I think a lot of it had to
do with the way the old paper was shut
down, the way it was taken away." Even
though the daily Navajo Times TODAY
was owned by the Navajo Tribe, which
provided its budget of about $750,000 a
year, the paper assumed an independent
editorial stance, even choosing sides in
the 1986 Peter MacDonald-Peterson Zah
election for tribal chairman.

But it chose wrong. Five weeks after
the inauguration of MacDonald in 1987,
the paper was closed without warning.
Its fired staff was escorted from the
newsroom at noon by tribal police.

MacDonald called the unprofitable
paper a "drain on the tribal treasury."
The staff called the closure political
revenge. A year later, following a brief
reappearance as a tabloid edited by a
non-Indian, the Navajo-Times retumed to
its original broadsheet format as a week-
ly. It has slowly regained its credibility
under editor Tommy Arviso, a Navajo
and former sports writer.

Arviso says his weekly now operates
on a $300,000-a-year budget, is turning a
small profit publishes about 15,000 copies
a week, and 'makes do with two full-time
staff members and a small stable of
stringers. Despite its limitations, the paper
this year won several awards from the
Native American Journalists' Association.
Ironically, Mark Trahant, the association's
president, is the former publisher of the
then-daily Navajo Times, and now publish-
es the new weekly TODAY.

Trahant, too, says a sense of unfin-

ished business and the belief that the
Navajo Reservation needs its own daily
newspaper - a one-to-three-year goal
for him - was the reason he left his job
with the Arizona Republic in December.
He says it has nothing to do with Mac-
Donald, who has long since been
removed from office and convicted twice
on 54 corruption charges.

Trahant's reputation helped garner
the new publication some regional and"
national "covetage, in 'which he took lib-
eral swipes at both the weekly Navajo
Times and the Gallup, N.M., Indepen-
dent, the only daily now serving the
entire reservation.

"They tend to mostly react to gov-
ernment." Trahant says. "Whatever gov-
ernment does, they print. A newspaper
ought to do a lot more than that. There's
a changing lifestyle that's never written
about. There's things that go on outside
of Window Rock that never get written
about. I think that's why we're needed."

In 1985, Trahant was given a National
Press Foundation editor-of-the-year citation
for successfully turning the tribal weekly
into a daily despite the overwhelming odds.
It was a rust in Indian country: After being
fired by MacDonald, he went to work for
the Arizona Republic as part of the team
that produced the huge "Fraud in Indian
Country" series that launched a Senate
investigation and won a George Polk Jour-
nalism Award, among other prizes. Testi-
mony before the Senate panel spurred the
Navajo Tribal Council to suspend Mac-
Donald and ultiruately hire special prosecu-
tors to bring charges against him.

Trahant, a Shoshone-Bannock, is the
driving force behind the new paper. He
joined forces with Navajo managers
from the old daily Times: Roessel, a suc-
cessful free-lance photographer; LeNora
Begay, a writer and former tribal
spokeswoman under the interim Leonard
Haskie administration; and Mary White-
hair, a talented advertising saleswoman.

In contrast with the Times, TODAY
is independent and takes no tribal fund-
ing, not even a tribal business loan.

The downside is that no one has
received a paycheck since the venture
began in March. Despite the group's
optiroism about providing a better prod-
uct and cheaper ad rates for the Navajo
Reservation, there's speculation about
how long the paper can survive.

"All the newspapers that come in,
they invariably fail," says Bob Zollinger,
publisher of the Gallup Independent.
"They fail because they can't get their
product to the people, they don't have
the right kind of news, they don't have
the money and they don't have the
advertising base."

When Trahant and his partners first
decided to return to reservation journal-
ism, they hoped to overcome these obsta-
cles by buying into the [ribal"Navajo
Times. With a brand-new administration
taking over at the same time with other
concerns on its agenda, frustration was
the only result. The group soon replaced
its offer with a second proposal seeking
only the newspaper's name. Reportedly,
tribal officials are considering a third
offer - to let TODAY assume control of
the Times, even though Times editor Arvi-
so adamantly opposes such a move.

When TODAY began regular weekly
publication in May, it looked as if a
newspaper war was brewing in Window
Rock. But the squall blew over as the
two papers went back to covering the
news instead of each other.

Arviso says he's not threatened by
another weekly published in the same
town. "The Navajo Times will always be
the paper of the Navajo people," he says.
"We have a purpose here, and that's to
inform the Navajo people about what's
going on with their government. That's
what the newspaper's for."

- George Hardeen

George Hardeen is a free-lance writ-
er and radio producer who lives in Tuba
City, Arizona.

Hey, this is the West! Go all the
way and give them federal subsidies.

The Colorado Gaming Commission is
considering tax breaks for "mom and pop"
casino operators in three mountain towns
that will begin legal gambling Oct. 1.

Our judicial system has pervasive
influence.

A reporter for KREY -TV in Mon-
trose, Colo., noted that mosquitoes in
Olathe, Colo., would be "exonerated"
when spraying began.
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HOTLINE
The last mine closes

The last remaining hardrock mine in
the San Juan Mountains of southwestern
Colorado is ceasing operations this week.
Sunnyside Mine, operated by the San Juan
Mining Venture, will lay off 137 of 148
workers, or 37 percent of San Juan Coun-
ty's entire workforce, The mine faced
diminishing ore reserves and a weak mar-
ket for gold, silver, lead, zinc and copper.
Silverton, Colo., stands to lose a third of
its residents as miners leave to seek jobs
in Nevada and Oregon. "This is one of the
largest economic blows ever suffered by a
community in Colorado history," says
Mayor Brenda Miller, whose husband is
among those laid off.

WeUnear Arches
blocked; for now

The Bureau of Land Management has
withdrawn its approval for construction of
a controversial oil well near Arches
National Park in Utah. In June, the Sierra
Club Legal Defense Fund sued the BLM,
charging that its approval of Coors Ener-
gy's drilling application was illegal
because the agency failed to prepare an
environmental impact statement Although
the agency withdrew its approval for the
well, it did not agree that it should have
prepared an EIS. BLM spokesperson Jerry
Meredith said a delay caused by the law-

suit rather than the substance of the suit
prompted the agency's decision. Meredith
told the Salt Lake Tribune that the BLM
wanted drilling to occur during summer,
when it would have the least effect on
mountain bikers and bighorn sheep.
Because the lawsuit would have delayed
drilling until fall, the BLM decided to
withdraw its approval and re-evaluate the
project. Fern Shepard, an attorney for the
legal defense fund, dismissed the BLM's
explanation as an attempt to camouflage
defeat. She said Coors is expected to pur-
sue the project but will have to file another
application, which will be subject to more
stringent environmenW review and contin-
ued opposition.

supremacist rally after the Aryan Nations
distributed leaflets in the town.

debate between environmentalists, who
oppose the practice, and ranchers and a
number of government officials in the Soil
Conservation Service and the Bureau of
Land Management, who endorse it. The
most recent battle is being fought over the
6,700-acre Muddy Creek-Oderville water-
shed in Kane County, Utah. Advocates
say chaining the trees will control erosion
while also benefiting cattle grazing. The
treated ground will also stop some J ,700
tons of salt a year from flowing into the
Colorado River, says Soil Conservation
Service staffer Marilyn 0'Dell. Ken Rait
of the Southero Utah Wilderness Alliance
disagrees. He says the salinity control ben-
efits are minor>the claims of erosion con-
trol a sham and the project "a thinly veiled
livestock subsidiary - again."Supremacists charge

conspiracy
A white supremacist group in Hayden

Lake, Idaho, is aiming a recruiting cam-
paign at "white loggers." A bulletin sent to
logging groups by the Aryan Nations
Church of Jesus Christ Christian asks, "Are
the RIGHTS of a few BIRDS far more
important? Aryan Nation supports the right
of the White LOGGER and all hardwork-
ing White TAXPAYERS to make a liv-
ing." Carl Franklin, the group's "chief of
staff," said he thought protection of old-
growth forests was part of a conspiracy to
return land to Native Americans. Franklin
wouldn't say how many people his group
attracted, but residents of the logging town
of Forks, Wash., reacted by staging an anti-

ChainIng in the Henry Mountains

Scrubbed clean

Two yellow tractors lumber across a
scrub landscape, the huge anchor chain
linking them uprooting hundreds of
juniper and pinon trees in their path. For
years, this clearing technique, called
"chaining," has laid the groundwork for a

Gone with the wind

Prolonged drought has caused a
steady increase in the amount of Great
Plains cropland damaged by wind ero-
sion. Over 8 million acres were eroded
last year, up 400,000 acres from the pre-
vious year. Soil Conservation Service
chief William Richards said the drought
led to insufficient groundcover, which
left almost 17 million acres in condition
to blow. In Kansas, a storm in March
blew soil from almost 1.7 million acres.
North Dakota was also hit hard by wind-
storms. The damage continues the trend
of the 1980s, which saw nearly twice as
much wind erosion as the 1970s.

LETTERS
PEOPLE FOR THE WEST! CRITICIZES COVERAGE
Dear HCN,
,"'". Yourarticles about "Pepple for the
West!" in both the June 3 and July I
issues contained many factual errors that
beg for correction.

Security officers calculated that
about 1,000 miners and their families
rallied in Reno, Nev., during Rep.
Rahal!'s field hearing on HR-918, not
400 as your publication reported. Other
hearings and rallies were held in Denver,
Santa Fe and Fairbanks; there were none
in Albuquerque nor Anchorage as
described by your reporter.

Your report attempts to portray the
coalition as a "front for the mining
industry" and implies that other non-
mining Western members are. too stupid
to reaJize that their interests aren't also
being represented. Whether it is comfort-
able for you to believe or not, there are
over 80 coalitions in 14 states. This kind
of grassroots cannot be faked and West-
erners cannot be led to water if they're
not thirsty.

The membership is in fact made up
of miners, timber producers, ranchers,
recreationists, oil and gas producers,
school teachers, county commissioners,
mayors and people from all walks of life
up and down Main Street.

Your reponer ignored our role in the
fight against increased grazing fees, bet-
ter access for snowmobilers and hunters,
etc., in order to portray us as a one-trick
pony.

The Mining Law is indeed the focus
of the current campaign because those
who don't understand its importance to
the West are trying to demolish it. The
previous campaign emphasized access
for timber producers during the spotted
owl controversy. Public lands users are
being assaulted in such a way that the
coalition must use its limited financial
resources on the threats most pressing at
any given time.

Penthouse dwellers living in the city
may find it easy to believe preservation-

ist claims that public lands-dependent
communities are in no real danger, but
most Westerners know differently. Unity
among public lands users is the only
effective defense left for these hard-
working Westerners, many of whom
come from families who have been
working the land for many generations.
It may be difficult for the narrow-mind-
ed to understand how strongly people in
the West feel about this.

It's very simple. If you don't like
mining, don't buy things made of metal
or you'll be helping to cause the demand
that miners are trying to meet. You don't
want trees to be cut and used? Stop buy-
ing wood and paper products. Some con-
sumers want all the niceties of life but
they don't want producers to develop the
natural resources needed to make them.
Your readers should be told the truth:
You can't have it both ways.

The two or three "People for the
West!" supporters dug up by your
reporter who were "fuzzy" about cam-
paign objectives do not represent the
hundreds who have volunteered both
time and resources to give their commu-
nities a stronger voice in public lands
management. And, contrary to your
report, the American Mining Congress is
not on our board of directors - they
have avoided becoming involved with us
because we help empower people and
that makes them nervous.

Naturally, your reporter thinks it is
not a good idea for public lands users
such as ranchers and miners to work
together - when we were divided it was
easier to saddle us with restrictions that
make the West an Eastern playground,
where those who have no understanding
nor appreciation of where their clothes
originally carne from, or their cars or the
building materials for their homes, can
"be at one with nature." Get real. We
can't all play all the time; someone has
to work.

There are many other points in your

lopsided article that could be refuted if
time and space permitted, but allow me
to raise just one more: If your reponer
had actually looked at the "People for
the West!" petition, she would have seen
that there is nothing written in fine print
except "Please recycle - Originals
printed on recycled paper." Tell your
readers the truth, that they would not
even be able to enjoy High Country
News if it weren't for minerals and trees,
and therefore mining and timber cutting.

Joe Snyder
Pueblo, Colorado

The writer is communications direc-
tor for Western State Public Lands
Coalition, the umbrella group for People
for the West!

Free-lance reporter Jon Christensen
replies:

I stand corrected on the factual mis-
takes. I inexcusably mixed up the New
Mexico cities. But Anchorage came
from a People for the West! flyer. I
regret the errors. The Reno rally crowd
size, however, was an independent esti-
mate from the Reno Gazette Journal.

As for Mr. Snyder's broader point: I
agree that it is a mistake to dismiss the
phenomenal growth of groups such as
People for the West! as "industry
fronts." Anybody who cares about the
West would be a fool to underestimate
the deep currents the "wise use" move-
ment is stirring. The rapid proliferation
of f1ashpoints in confrontations over
public lands and resources and the esca-
lation of rhetoric to "holy war" heights
are warning signs of things to come.

Florence Williams replies:
Mr. Snyder says the American Min-

ing Congress is not represented on the
board of People for the West! Perhaps he
should take a closer look at the back-
ground of one of his board members:
Milton Ward is the chairman of the
American Mining Congress in addition
to his affiliation as the CEO of Freepon
McMoran Mining Co.

In all, 12 of the group's 13 board
members are mining company execu-
tives and 96 percent of the group's dona-
tions are from industry donors. Their one
objective: To keep the 1872 Mining Law
intact. As the July 1 article in HCN made
clear, People for' t1ieWest! has succeed-
ed in-drawing grassroots support, but the
behind-the-scenes figures speak for
themselves.

CORRECTION
FROM NEVADA

Dear HCN,
Thank you for running the article on

Nevada's unknown wilderness, the BLM
wilderness study areas, in the July I
issue. We hope wilderness lovers are
inspired to come and explore some of
these remote and spectacular areas.

Unfortunately, the article does con-
tain some errors that need to be correct-
ed. Neither of us made a statement that
the wilderness coalition will ask for at
least 3 million acres, since our studies of
these WSAs are still going on. Although
we <U'eenthusiastic about the areas BLM
has recommended, we feel that there are
many important omissions and that the
acreages are far too small. At, this time it
appears that nearly all of the more than 5
million acres of WSA land qualify for
wilderness designation. Also, many of us
have visited a large number of the more
than 100WSAs on the ground.

In spite of Grant Gerber's vague
comments about roads and ranchers, all
of the WSAs are roadless - the first
requirement for WSA status. No rancher
will be expendable, as Mr. Gerber
claims, since grazing is a permitted use
of wilderness under the 1964 Wilderness
Act.

Ann Kersten
Marjorie Sill

Reno, Nevada

The writers are members of the Sier-
ra Club and Friends of Nevada Wilder-
ness.
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Sluice mining in a river valley
The Denver Public Library, Western History Depanment

Wilkinson Eulogizes An Old Scourge, And Warns Against A New One
____ .J)by Ed Marston

C hades Wilkinson has a right to
crow over the corpse of the West's tra-
ditional approach to water.

The West's leading legal scholar of
public land and Indian.issues has said for
years that the Doctrine of Prior Appropri-
ation was the most radical and desttuetive
of a series of 19th century laws he has
nicknamed The Lords ofYesterday.

But when the defeat of Colorado's
proposed Two Forks Dam signalled the
death of the strongest of the lords,
Wilkinson did not cheer. Instead, he
imagined the Doctrine of Prior Appropri-
ation as a person, and delivereda eulogy.

In part the eulogy, delivered on Feb.
22, 1991, to the Northwest School of
Law at Lewis and Clark College in Port-
land, expressed the generosity of a vic-
tor. "A eulogy puts things in their best
light. It draws positive lessons." But
Wilkinson's eulogy represents more than
generosity. It also implicitly calls on
opponents of "Prior" to understand the
dead lord's legitimate strengths. Without
that understanding, reform in the wake
of his death, Wilkinson believes, will be
even more difficult

"The hope for the West lies in
good communities. And the creation of
communities was the best of Prior
Appropriation, and that deserves to be
said. Reclamation was a beautiful, hon-
orable, virtuous, idealistic movement .
during the 1880s, 1890s and early part
of the 20th century. It was well-inten-
tioned. To see those valleys opened up
- to see good families and communi-
ties established - was very significant
stuff, even if it was subsidized."

Wilkinson sees signs that the
replacement of Prior and other tradi-
tional extractive activities may not be
automatically benign. A Lord of
Today, he says, "is modern recreation
in the West: overuse of wilderness, sec-
ond homes, congested roads, crowding
of Yellowstone and Yosemite.

"Environmentalists loosely said we
have to move away from extraction to
recreation. That may be wrong if it
means Aspen, Catamount ski area at
Steamboat Springs, and condos at the
north end of Ketchum. Environmental-
ists helped this along; they argued for

recreation. But recreation means some-
thing different than it did 20 years ago,
and they certainly didn't warn us of the
ramifications."

But the community-building
strengths of Prior and the threats posed
by his successors did not make Wilki-
non's eulogy to Prior an adoring or
nostalgic one:

"There was a dark side, and you
can't deny that either. Even in a eulo-
gy, you can allude to that." The point is
to see both sides: "Too many people
see Prior through one lens or another."

Wilkinson knows Prior's dark side
intimately. He came to the West
through the door of social justice and
equity, and he has seen how Prior took
.water from Indian and Hispanic people.
"I feel great bitterness and anger over
what has happened at particular places.
Elephant Butte and the Hispanic com-
munities there in New Mexico were
defrauded of their water.

"It angers me to go to the upper
end of the Salt River watershed - the
Salt River Project (an irrigation and
hydropower corporation near Phoenix)
almost owns it. The White Mountain
Apache Reservation produces 60 per-
cent of the water, but its rights have not
been quantified, and the Salt River Pro-
ject challenges any water the tribe tries
to use. The Salt River Project objects to
even small recreational lakes because
of evaporation. This is sick policy.

"Water policy in the West is the
most extreme, most out-of-kilter, most
biased against rational decisions there
is. They're cutting back logging in the
Northwest, but with water it is still a lot
of business as usual," he observes.

"This spring I stood at the junction
of the Salt and Verde rivers just east of
Phoenix. Both rivers were flowing full.
Then, a little farther downstream, in
Phoenix, the Salt River is completely dry,
and the arrogance of that angers me."

Despite the West's dewatered
streams, dammed rivers and drowned
canyons, Wilkinson doesn't put all
blame on Prior and the water develop-
ers. Wilkinson has written in a law
review article that the problem with
Prior "is not the interests it represents.
They deserve to be represented - well
represented - in any sensible water
policy. The problem is that the classic
doctrine represents only those interests
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- it is too narrow ... The classic doc-
trine never intersects with fundamental
notions of economics, social equity,
conservation, environmental protection
and science."

That article, titled "Aldo Leopold
and Western Water Law," appeared in
1989 in the University of Wyoming's
Law and Water Law Review. Now, two
years later, Wilkinson announces that
the Doctrine of Prior Appropriation
met with economics, social equity, con-
servation, environmental protection and
science at Two Forks Dam, and came
out of that intersection simply one of
many players. As a result, Two Forks
will not be built and Prior has been
diminished to approximately the stature
of the Endangered Species Act or the
Clean Water Act

"The decline of Prior had many
causes. We now better understand that
there has been enough water storage in
the West since 1955, that tribes have
rights and deserve water, and that there
are moral issues about wrecking
streams."

These tendencies are partly a result
of changing demographics. "Migration
to the West has brought in more people
who haven't grown up with the old
stereotypes, and who revere the coun-
tryside."

As a result of the on-going
changes revealed at the Battle of Two
Forks, the West is now in an age of
reform, Wilkinson says. "B ut real
reform in water is going to come very
slowly. In the next few years, we're
going to see definitive changes in
hardrock mining and timber harvests
on national forests. But water will take
longer because it has been made so
complex. Colorado water, to take an
example, is Rube Goldberg at his
finest. No one understands it, so fixing
it - to the delight of those who don't
want it fixed - just takes forever."

Part of the slow pace results from
the public's inability to understand the
issues surrounding water in the West.
And that comes from "the blandness of
the language water developers use. They
talk of 'projects,' of 'water develop-
ment,' of 'storage.' People have no idea
what that all means." Aside from the
language, "water developers have creat-
ed the myth that water is so complex
common people can't understand it."

The defeat of Two Forks, Wilkin-
son says, shows that people can get
involved in water projects. But the
understanding is partial. "There is still
a sense in Colorado that while we
shouldn't build Two Forks, we'll have
to build a project somewhere for the
Front Range. But the fact is that we
don't need a water project of any size
for at least 50 years."

Although Wilkinson believes Prior
is dead, in the sense of being able to
build new dams, he leaves a heritage in
the form of thousands of water projects
across the West, many of which contin-
ue to dewater streams, devastate
salmon funs, damage surviving rivers
with salty or polluted water, and drown
canyons.

Changing the nature of those vest-
ed rights, Wilkinson says, will be slow
and difficult. "Prior is gone, but he's
left 140 years of vested rights sitting
out there."

But the reformers have a few
weapons. "Ironically, the overbuilding
of water supplies through dams and
transbasin tunnels is one of our greatest
assets because it gives us great flexibil-
ity. Reallocation of water is made
much easier. One good example is the
Northern Colorado Water Conservancy
District north of Denver, which built
the Windy Gap and Colorado-Big
Thompson projects and brought huge
quantities of water over from the West-
em Slope. There is a great deal of sur-
plus water up around Greeley. We just
need to get it down to Denver and its
suburbs. Past excesses have become a
great advantage."

The taking of water from streams
and the building of dams must be
based, under the Doctrine of Prior
Appropriation, on putting the water to
beneficial use. How, then, has the West
ended up with enormous amounts of
unneeded water behind dams?

"Part of it is the language again.
'Beneficial' doesn't mean beneficial ----:
it means any use that water developers
want and, in effect, that includes
overuse, waste. Beyond that, building
became an end in itself. You have a
powerful system of lawyers, engineers,
contractors and federal agencies, and all
they did was build water projects. Water
development eventually became patently
reckless. There were people like Prior in
the Bureau of Reclamation and else-
where who did believe in the reclama-
tion ideal." But eventually, Wilkinson
says, water development became a
machine serving very narrow interests.

According to Wilkinson, a major
barrier between water developers and
environmentalists is the amoral, busi-
nesslike approach the developers take
toward their "projects" and "diver-
sions," contrasted with the highly
moralistic approach environmentalists
take toward streams they see almost as
\ living creatures.

But Wilkinson says water develop-
ers and users are not blind to the beauty
of the West. "Westerners split their
personalities. Business and develop-
ment had to come first, but that didn't
mean they couldn't enjoy an evening
on the porch, or the rivers, or the irri-
gated fields. The loggers too - they
loved and love working in the woods."

Is there hope for reconciliation
among the West's warring parties?
"Some of the best dynamics happen
when environmentalists and developers
get on the river or in the woods togeth-
er. Lifestyle differences drop away,
real understanding begins to take place,
and sometimes you can get some real
breakthroughs."



Prior Appropriation, 1848-1991
(Conttnuedjrompage 1)

Letters was in Rich Bar that autumn and
wrote:

"A precocious, curly-haired three-
year-old boy was playing jubilantly by
the creek one afternoon. He had labori-
ously built a sand and gravel castle with
a moat. An elderly miner came down
with a bucket to fetch his (must I say it?)
weekly bath. He never saw the boy, his
castle, or the moat, the flow to which the
old man had disturbed by plunking his
bucket in the stream. My heavens! All at
once the September air was filled with
the din of commotion. The boy shrieked
with a purple rage and threw his favorite
toys - his 2 I/2-pound Colt 45 revolver,
his Green, River knife with the six-inch
blade, his molded iron mining pan - in
every direction.

"And then, as the chastened old
miner departed with an empty bucket,
the boy thrust his index finger in the air
and bawled out that word that bespoke to
perfection the spirit of these mines:
'First! First!! First!!!' From that day on,
the adopted boy had a name and his idea
about water became the byword in those
rough camps."

Prior rose again to glory in 1855.
Matthew Irwin, one of Prior's foster par-
ents, had diverted the water - all of the
water - from the South Fork of Poor
Man's Creek near the Sierra Nevada min-
ing town of Eureka But Robert Phillips, a
would-be water user, had come to Poor
Man's Creek after Irwin, and so Irwin
brought suit in California Supreme Court
to make sure that hisclairn to the creek
was paramount over Phillips'.

The case was argued in the small
courtroom in Sacramento amid a judicial
scene rare even in those boisterous days.
hihe" tlac'f 6f'lhe"courfroO'msa\'
Matthew Irwin and the many miners and
storekeepers who had bought water from
him. When the five judges entered the
chambers, the crowd stood, initially
respectful and silent; but then Prior
climbed one of the benches, turned to the
Irwin contingent and, like a conductor,
caused them to begin to chant: "We're
number one! We're number one! We're
number one!" Chief Justice Murray first
looked startled, then grinned, then gently
raised his hand for silence, then just
stopped and drank in the simplicity and
justice of the chant.

The court ruled for Matthew Irwin
and those he supplied - and for Prior.
Even today, nearly a century and a half
later, is there one of us who could say
we would have done differently back
then?

Prior spent much of his youth in the
Gold Country, but he also took many
trips with miners or merchants who
wanted his company. Those early jour-
neys presaged a life spent exploring
every nook and cranny of the West.
Prior's very first trip was to the Mormon
settlements in Utah. He went in 1852,
when he was just four. How the Mor-
mons doted on him: tossing him in the
air, teasing him with tickles and jests,
taking him out to the irrigation fields
where the languid summer evenings
were heavy with the breath of the new
green crops.

He even met Brigham Young, who,
when he saw Prior, did a double-take,
grabbed the boy, hoisted him into the air,
looked up at him and, beaming beatifi-
cally, exulted: "When I ckme to this val-
ley five years ago, I had a vision of a boy
and an idea, and you are the boy whom 1
saw at that gilded moment." From that
day on, there was a religious dimension

...
to Prior's ideas.

He loved the generous and hard-
working Mormons so. Years later, when
Prior, who had no formal schooling,
began a life of self-taught reading, he
learned of the agrarian ideal and said of
the Mormons, "That's what Jefferson
had in mind."

''Law Witb NoBrains"

But most of Prior's growing-up days
were spent in the Gold Country. His best
and tightest pal would later earn fame as
a military man - General Mining Law.
I personally think it wrong for some late-
20th-century commentators to term the
General, who came from a large and dis-
tinguished family, as "the Law with no
brain," but the description has stuck.

Prior and the General grew up fast
and grew up about the best any boys
could. They went to all the gold camps
- in California, Oregon, Idaho, Col-
orado, Arizona, even Mexico and Alaska
in later years. They saw shootings and
hangings. Once they even saw the ulti-
mate Gold Country act - one burly
miner carved another's heart out 'Mal-
tese styIe,' with a single motion from a
curved-blade knife imported from the
Mediterranean. Prior and the General
clinked their shot glasses and the Gener-
al hooted: "He probably deserved it; if
he didn't steal water, he must have
jumped a claim." To which Prior replied,
"First in time, first in right"

Prior and the General knew every
bar from Columbia to the Klondike and
from Virginia City to Cripple Creek, and
they caroused and cursed and drank and
whored' and C6ugMl'n them all. 'They
were men's men - broad-shouldered,
barrel-chested and square-jawed. Prior,
who knew Mark Twain, was fond of
quoting Twain's comment upon his first
visit to Nevada in the 1860s: "This is no
place for a god-fearing Methodist and I
did not long remain one."

But Prior did marry, and while he
married late - at 33 - he married well.
Ramona was a black-eyed beauty, half
Indian and half Mexican. They settled,
down near the heart of the West, in the
farm-ranch country out near Vale, Ore-
gon.

Prior went everywhere in the West
and he took Ramona with him whenever
he could. He gave most of his adult life
to public service - to furthering the
cause he believed in. In the beginning, it
was easy. Colorado bought in in 1882.
So did his beloved Utah. With some
town-square oratory, Fourth-of-July
backslapping and Sunday-meeting
preaching, nearly all of the others came
into line. Prior was messianic and he
developed a cult following that spread
the word.

Everywhere, his message was the
same, logical and true. "The water is our
heritage. Take it - take it all, if you can.
This is the American century. Progress
will result." And, he would usually add,
"Take it now. I'm traveling upriver to
other towns and states; if you don't take
it they will. Be first. Achieve progress
first. "

To be sure, not everyone listened at
first. Washington, Oregon and California
bought part way into Riparian Law.
Riparian was the General's outcast
cousin who eventually moved back east
to Newark. But no real matter. Everyone

Continued on page 12

Charles Wilkinson:
A Profile

___ -JJby Ed Marston

The Dodger baseball team 'aban-
doned Ebbets Fields in Brooklyn for
Los Angeles in spring 1958, leaving
in its wake hundreds of thousands of
permanently embittered fans. But
Charles Wilkinson was not among
them. In fact, five years after the
Dodgers left Brooklyn, Wilkinson
enrolled at Stanford University Law
School, eager to be again near a team
he had continued to love.

Wilkinson arrived at Stanford, 30
miles south of San Francisco, in fall
1963, in the midst of an exciting pen-
nant race. He recalls today, from his
home in Boulder, Colo., that the first
thing he wanted to do was see a game.
It was then he discovered that the Bay
Area and Los Angeles are not like
Brooklyn and the Bronx - nearby
neighbors. "I found out they are a six-
hour drive apart. I looked into trans-
ferring to UCLA but it was too late."

Perhaps that is why Wilkinson
today is forever consulting maps, and
why he appears to be intimate with
every creek, watershed, lake, national
forest, Indian reservation and geolog-
ic landmark in the one-million-
square-mile West he calls home.

In the years since the Dodgers
drew this native Easterner to the
West, Wilkinson has also become a
leading scholar on the interlocking
web of public land, natural resource,
water and Indian law."

As the Dodger anecdote indicates,
Wilkinson did not intend to become an
authority on western law. He was drawn
to the field by a different set of con-
cerns. "I suppose I decided 10become a
lawyer in May 1954, when I read about
Brown VS. Board of Education in the
old New York Herald Tribune in
Bronxville, New York."

That U.S.
Supreme Court
case declared
racial segre-
gation illegal
in the nation's
schools, but
Wilkinson
never went to

work for the NAACP. Instead, he
went into private practice in Phoenix
and San Francisco, and then became
an attorney for the Native American
Rights Fund in Boulder in 1971,
where he refought the southern civil
rights battles on behalf of American
Indians. His litigation provided Indian
children with schools in southern
Utah, provided tribal governments
with power they are entitled to
according to their treaties, and literal-
ly restored to life tribes such as the
Menominee in Wisconsin. whose
legal existence had been extinguished.

"That period was the shaping
moment of my professional and per-
sonallife. I've gotten so much from
Indian people and Indian life."

He left NARF and the courtroom
in 1975 for the University of Oregon,
and in 1987 he moved to the Univer-
sity of Colorado. Over the past 16
years of university work, his case-
books on federal public land and natu-
ral resource law and on Indian law
have become the foundations of mod-
ern legal work in those fields.

Wilkinson was a pioneer. "People
were practicing public land and Indian
law, but it wasn't being taught. It shows
how influential the East was in deter-
mining even western law school curric-
ula Also, with the termination of Indian
tribes going on, there was the sense that
Indians were vanishing. Indian law was
thought to be a dead letter, and treated
about the same as Roman law."

His two casebooks and many other
scholarly works have established him
as a founder of modem western legal
scholarship. His appointment in 1989
as the University of Colorado's Moses
Lasky Professor of Law - a presti-.
gious endowed chair not confined to
those specializing in western law -
confrrmed his stature.

The reshaping of the West's pub-
lic land and natural resource law, and
the resurrection of Indian law, are
noteworthy achievements. But
Wilkinson is also able to convey to
general audiences - he is much in
demand as a speaker - the workings
of western law. He says that ability
flows out of the nature of western
law. "Indian and public land law are
spectacular subjects. They are rich

in history and human drama.
They practically teach
themselves."

Wilkinson, who
has won teaching
awards at several
universities, says
his avocation also
helped. "All the
while I was teach-
ing I was learning
more and more
about trout fish-
ing. My water
law course is a
thinly disguised
course in trout
fishing. When
you trout fish,
you need to think

in terms of the
whole watershed, and

that's what you need to
do with water law."

,'.'.' (
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The Life And Turbulent Times of Prior Appropriation, 1848-1991 ..,
(ConUnuedfrompage 11)

knew that by the 1890s Prior had won
out basically everywhere west of the
Hundredth Meridian. He had done it by
knowing the land and the people, and by
giving the people what they wanted and
needed.

Ramona would say, "Prior, oh Prior.
We've gone everywhere and seen so
much and I admire you so. You're the
man of the miners, yes, but you're also
the man of the farmers. You're always
so right."

It was about then, about 1890, when
the frontier closed, that things began to
change and Prior's work began to take
on a much harder edge. His first con-
frontation came in Wyoming. Prior had
learned of the expert engineer, Elwood
Mead, who had brought innovations to
Colorado water policy (a century later,
Coloradans wait for another innovation)
and who then moved to Wyoming as
statehood drew near. Mead was a major
figure at the Wyoming constitutional
convention in 1890, and Prior was con-
cerned; he had heard that Mead wanted
the new constitution to make water the
property of the state, with appropriations
allowed only if in the public interest.

Their meeting was inevitable. When
it came it was a study in contrasts - the
big, ebullient, charismatic Prior sitting
opposite the quiet, scholarly Mead, with
his round, wire-rimmed glasses. "Well,
what is this, Elwood? I thought water
was for the .people, not for big govern-
ment."

"It is, Mr. Appropriation, but who
would you say owns it before our fann-
ers put it to use? The federal govern-
ment, which will own most of the land
and all of the watersheds in Wyoming
after statehood? The Arapahoe and
Shoshone are the second biggest
landowners in Wyoming. Do you want
them to claim ownership before diver-
sion?"

"I see Y0'lf point, Elwood. But the
state is only a front, right? The people
can just take the water, right? State own-
ership is just a fiction, right? A way of
explaining how the settlers can just take
the water. Right?"

"That's generally correct, Mr.
Appropriation."

Prior pressed on. "State law is really
no law. Each individual settler decides.
Is that right?"

"I'd say so, yes."
"Now, what about this 'public inter-

est,' Elwood? Everybody knows you're
going to be the first Wyoming state engi-
neer. You're not going to go running
around deciding what's right and what's
wrong, are you?"

"No, that's for the settlers to
decide."

"Well, all right. It sounds like
you're just prettying up the people's
rule, 'first in time, first in right.' I'll need
your assurance, Elwood, because you
know damn well if I go to those farmers
and tell them that this here new state is
going to deny or regulate their water,
then you know damn well there isn't
going to be any constitution, and there
isn't going to be any new state engineer.
You understand me?"

"I've given you my interpretation,
Mr. Appropriation."

In the years to come, Mead kept to
his interpretation. He distributed water to
people according to their priorities, and
he hardly ever osed the 'public interest'
provision. Prior had been right. Whatev-
er the constitution said, the water users
owned the water. They had vested rights.

Prior Meets Powell

N0 sooner was Prior done with
Elwood Mead than he was locked into a
confrontation that changed the course of
history more than anything he ever did.
If there was another great man of the
West in the late 19th century, it was John
Wesley Powell.

He was the visionary who in 1869
was the first to float the Colorado River,
and who wrote his famous Arid Lands
Report in 1878. In it,
Powell urged steps to
induce more ordered
settlement and a bet-
ter fit between settle-
ment and the limits
imposed by the
scarcity of water.
Prior hated the widely
read and admired
report. Those who
liked it, he said, were
"a bunch of god-
damned blind, thick-
headed Easterners."
And he hated the idea
of limits. "Human
beings can accom-
plish anything.
There's no point in
being negative."

Without Prior's
knowledge, Powell
was appointed head of
both the U.S. Geolog-
ical Survey and the
Bureau of Ethnology.
In 1888, Powell con-
vinced Congress to
commission him to
conduct a comprehen-
sive survey of poten-
tially irrigable lands
and possible reservoir
sites in the West.

It seemed innocu-
ous. But then Powell
persuaded the Interior.
Department to close
all lands west of the 10 I st Meridian to
settlement pending completion of his
study. It was the most sweeping public
lands withdrawal in history. To boot, the
1889 withdrawal was made retroactive to
1888, the date of the original congres-
sional resolution requesting Powell's
survey.

Prior became as furious as he had
been that day four decades earlier at
Rich Bar on the Feather River. He was
everywhere. He even traveled to Wash-
ington, which he detested more than any
place in the East, which in tum he detest-
ed more than any place on earth. He first
met with Sen. William Stewart of Neva-
da - Big Bill- Prior's old bar-hopping
friend from Gold Country days, but he
also found time to meet everyone he
knew. And on the Way home, he stopped
in Omaha to see William Smythe, the
untiring booster of big irrigation, big
dams, and more development.

He was always direct, but with
Stewart and Smythe he was most direct.
"This PoweYi surnbitch [Prior was
always careful to use the preferred pro-
nounciation] is a madman," he exhorted,
the veins standing out on his neck. "Get
him. Get the sumbitch.'

And they did. In August 1890,
Congress, at Stewart's relentless urging,
overturned the 1889 withdrawal. Then
Smythe took over. He organized the Irri-
gation Congress in 1891, followed two

years later by the most notorious Irriga-
tion Congress ever, in Los Angeles.
There, Smythe, Prior and nearly the
whole crowd - a gang, really - shout-
ed Powell down. He was a pariah, he
was against progress. They finally drove
him from office in 1894, when he was
forced to resign.

Wallace Stegner, who saw it differ-
ently from Prior, described Powell's
downfall this way in his book, Beyond
the Hundredth Meridian: John Wesley
Powell and the Second Opening of the
West:

"But they hadn't given him time.

The Denver Public Library, Westem History Deperunent
Major John Wesley Powell in his office

They had beaten him when he was with-
in a year of introducing an utterly revo-
lutionary - or evolutionary - set of
institutions into the arid West, and when
he was within a few months of saving .
that West from another half century of
exploitation and waste. It was the West
itself that beat him, the Big Bill Stewarts
and the Gideon Moodys, the land and
cattle and water barons, the plain 1lOme-
steaders, the locally patriotic, the ambi-
tious, the acquisitive, the myth-bound
West which insisted on running into the
future like a streetcar on a dirt road."

Ramona, who knew of the Powell
confrontation, remained silent.

Prior stayed busy. He lobbied
through the great Reclamation Act of
1902. He knew it would never pay its
way, although he kept that to himself
during the debate over the act. He knew
reclamation was good because it meant
more farms and more farming towns.
Besides, water users should be subsi-
dized. That's how you made progress in
the West

Prior had grown to respect southern
California, although not as much as
Utah, for sure. But he saw there the
beginnings of a great city. He wanted to
help. So in 1903 he traveled to Los
Angeles by rail, riding in the plush coach
car specially designed for Leland Stan-
ford. Prior had arranged for a meeting
with William Mulholland, the tall, dap-

UneR .... __ T.

per, mustachioed head of the Los Ange-
les Department of Water and Power. It
was a match made in heaven.

"Owens Valley," Mulholland mused
after hearing Prior's careful, detailed,
two-hour presentation in the wood-pan-
elled, high-ceilinged room. "That's a
long way from here, nearly 250 miles."

"That's exactly the point, Mr. Mul-
holland. If this city is going to be what
you want it to be, you're going to have
to think big. Imagine all the jobs you'll
create building the canal and the facili-
ties. Besides, and I've got to be direct
with you, I can either head back home or
go on to Las Vegas and Reno. They want
to grow. too, you know."

"Prior, may I call you Prior?"
"You sure can ... Bill."
"Prior, you've got a deal. But let's

keep this to ourselves."
"We sure will, Bill."
Then Mulholland got up from his

mahogany desk and walked to the win-
dow. "Do you think there's any problem
with those folks up in the Owens who
are planning their own reclamation pro-
ject? We'll have to take the water out of
their watershed, and my impression is
that. water law pretty much favors irriga-
tion."

"Bill, don't worry about a thing.
This Riparian Law you sometimes use
here in California is no problem. Just
quietly, through a third party, buy up all
the landowners along the stream. The
only water law that really matters is first
in time, first in right. Frankly, it's all up
for grabs for the first taker. If that hap-
pens to be farming - fine. I'm all for
farming. But if our cities need it, and get
there first, they've got it. The law is neu-
tral. Don't worry about a thing."

"As I say, Prior, we've got a deal.
Thank you for this. A lot of people will
thank you."

The two shook hands and Prior
moved toward the door, but then stopped
and said, "And Bill, by the way, make
your plans broad enough to include
Mono Lake, up to the north. Your city is
going to need it some day."

"Prior, you took the words out of
my mouth."

And the two men laughed heartily.
Prior was wakened one morning in

1908 by a friend's loud, rapid knock. He
brought news that seemed to come from
Mars. "What?" Prior asked in disbelief.
"Indians? Water rights? Even if they
haven't diverted the water? The United
States Supreme Court, you say?"

The Winters decision gnawed at
Prior. He could not accept a ruling that
put the Indians at the front of the water
appropriation line - ahead of his min-
ers, his farmers, his booming cities.
Finally, in 1911, he got in his prized red
1909 Model T Ford and drove to the
Reclamation office in Billings. He knew
the people there, but even so they were
taken aback by his ideas. "Take on the
Winters decision? Rub out the words of
the Supreme Court by real action on the
ground?" But they quickly understood,
and they carried out Prior's carefully
drawn plan.

As the first symbolic act of a cam-
paign that would continue for nearly the
whole century, in 1911 Bureau of Recla-
mation officials entered the Gros Ventre-
Assiniboine Reservation at Fort Belknap,
the very reservation at issue in Winters.
They dammed Peoples Creek, which
drained most of the reservation. They
diverted the flow and by canals sent the
water to non-Indian irrigators in the
Malta District, ISOmiles away.

When Prior returned and told
Ramona, she said, "Oh, Prior, those are
my people."

"Damn it, this is about law,
Ramona. Law protects people who use

l
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water, not those who waste it."
Two years later, Prior came up

against John Muir in a fight over the
damming of a beautiful valley to provide
San Francisco with water. Three years
later, Hetch Hetehy, the sister valley of
Yosemite, was areservoir. He railed to
Ramona about Muir. "That long-haired
wild man, with his talk about wilderness
and beauty and animals - and flowers.
He needed to be put in his place. "

"But Prior, oh Prior. You used to
read Mr. Muir's books. And Prior, just
last night we walked by the stream lind
you picked me a mariposa lily, the one in
the vase over there, and you told me
mariposa meant butterfly in Spartish 'and

that I was your butterfly lily."
Prior just said, "Those were books

and that flower was personal, Ramona.
This is about water."

By 1916, Prior had succeeded in
getting the Reclamation Service to build
giant Elephant Butte Dam on the Rio
Grande in southern New Mexico. Tradi-
tional Hispanic farmers - 1,400 farms
with 50,000 acres in crops supporting
6,000 Hispanic people in all - had
worked the land long before the dam. In
1936, Hugh Calkins of the U.S. Soil
Conservation Service wrote a report
showing that Hispanic subsistence farm-
ers couldn't pay the charges for the big
project and would not or could not con-

I

vert to the new, intensive cash crops of
cotton favored by the Anglos for whom
Elephant Butte was built. Before the
dam, Calkins wrote, "The Spanish-
American population [was] largely self-
sufficient and secure." Afterward the
Hispanics lost their farms and became
farm laborers living "at a permanently
low income level and a high insecurity
level."
When Prior learned of Calkins'

report, he cranked up his telephone and
told Reclamation, "Bury it!" which
Reclamation did.
"But Prior, these are my people.

And aren't they living the Jeffersonian
ideal?"

Miners use a hydraulic sluice

W as the establishment of the Doc-
trine of Prior Appropriation throughout
the West an historic accident? Could the
West just as easily have ended up adopt-
ing the East's riparian approach to water
use, with its greater respect for water
remaining in streams? Law professor
Charles Wilkinson doesn't think so.

In his eulogy (see page 10), the
doctrine that built the West is personi-
fied first as a bawling, brawling brat
found at streamside in the early
moments of the California gold discov-
ery. He grows up to become the two-
fisted, cussing, desert- and street-wise
man who created Hoover and Glen
Canyon dams, Las Vegas, enormous
stretches of irrigated land and - most
of all- southern California.

So far as Wilkinson is concerned,
Prior's dominance of the West's water
was inevitable. "It is unthinkable that
the West not adopt Prior Appropriation.

The people who made the social move-
ment that made the new laws were irre-
sistible."

That "social movement" was the
California gold rush of 1848-1852. "It
was one of the largest migrations of
human beings. It can be put alongside
anything that happened in human histo-
ry." It was certainly the formati ve
chapter in the settling of the western
United States. "The westward expan-
sion was comparatively sedate and
careful - a trickle - until the gold
rush," he says.

I IS effects can be seen in the speed
with which California became a state.
In 1848, California had 14,000 resi-
dents, not counting Indians. In 1852, it
had 220,000 residents. It had become a
state in 1850, leaving a huge expanse
of unsettled or lightly settled territories
between it and the other westernmost
states (Wisconsin had been admitted
two years before California).

The force of the gold rush, and

miners' need to take water out of
streams on a first-coma, first-served
basis "were so powerful that they
changed and reformed laws. Law is not
permanent; it's something that's there
until a powerful interest group changes
it. Law is a pretty frail thing in the face
of a gold rush," Wilkinson says.
With Prior Appropriation estab-

lished in California, it was perhaps
inevitable that its approach to water
would be adopted by the territories to
its east, territories that would not
become states for several more
decades.
The usual view, Wilkinson says, is

that Colorado, Idaho, Wyoming, et al,
were settled from the East. "But west-
ward expansion took place as much
from California as it did from the East."
Today, California continues to

dominate the large, lightly populated
states to its east and north. It exports
"excess" population to Las Vegas,
Seattle and Portland, Idaho's Snake

"This is about policy, Ramona, and
progress. And policy must be color-
blind."

By the 1930s, even.though he was in
his 80s, Prior was as energetic and effec-
tive as ever. He was ready for his last
crusade: the great darn-building orgy uiat
began in the 1930s and lasted into the
1960s. It remade the American West and'
it was driven by Prior's central premise:
The rivers and canyons, all of them,
were zoned for intensive use. First come,
first served, with no holds barred.

Reservoir capacity expanded at the
rate of 80 percent per decade during the

Continued on page 14

The Denver Public Library, Western History Department

River Plain, Phoenix-Tucson and else-
where, even as it reaches east for Col-
orado River water, for electricity and
for other resources.

According to Wilkinson, the pre-
sent large population and great eco-
nomic power of this colonizing state
can be traced back to 1848. "The big
cities and ranches of California have
their roots in the gold rush."

One result of California's quick
ascension to statehood is that there "is
almost no Indian country in California.

"The Indians' land was just taken
away in California. Treaties were
signed but California's congressional
delegation lobbied against them in
Washington and they were never rati-
fied," Wilkinson says. Tribes elsewhere
in the West did better because "treaties
were made with tribes living in territo-
ries that had no political representation
in Congress to lobby against them."

-E.M.
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The Life And Turbulent Times of Prior Appropriation, 1848-1991 ...
[Continuedfrom page 13)

boom. Ironically,Prior's greatest ally in
the early 1930s was Elwood Mead, by
then Commissioner of Reclamation.
Although they never talked, and
although each man carried a visceral dis-
like for the other from their 1890 meet-
ing in Wyoming, the products of their
combined activities were overwhelming.
Both held a life-long love for irrigation
and personally they favored the farmers.
But they believed in development more,
and now it was the cities, the subdivi-
sions, the hydro facilities, and the coal-
fired power plants that wanted and need-

reasonably well-heeled public' water offi-
cials; well-heeled executives from.special
water districts; very well-heeled engi-
neers; very, very well-heeled real estate
developers; and very, very, very well-
heeled lawyers. The conclusion of Prior's
famous swan song went like this:

"Think back, gentlemen, over what
we and our forebears have accomplished.
We have conquered, tamed and settled the
harshest land. We have made it green. We
have built great cities. We have served all
the people. We did it with water.

"The Bureau of Reclamation alone
has built 355 storage reservoirs and
15,000 miles of canals, 1,333 miles of

tiple causes.
The publication of The Milagro

Beanfield War wounded. "It's lies, lies
top to bottom," Prior would fume.
Ramona, who seldom teased Prior,
would say, "It's just fiction, love," and,
she would add with a gleam in her bright
eyes, "Oh, but it's a funny book, Prior."

Carter's 1977 hit list of reclamation
projects to kill also hurt. ("We need a
good conservative Republican president
from the West, preferably California,"
Prior ranted.) But President Reagan's
moratorium on federal funding of water
projects also hurt. There was the Mono
Lake opinion and the public trust doc-

The Denver Public Library, Western History Department

'We nave conqueredl lamed and settled lne narsnesl land,
We nave made il green, We nave buill greal cilies, We did jl wiln waler.1I

- Prior Appropriation
ed water. Prior and Mead made sure
there were no obstacles.

Every river system was built up.
The Columbia, the River of the West,
became slack water pools from Bon-
neville to Canada. The Missouri had 85-
million acre-feet impounded. The Rio
Grande had 7.8 million acre-feet, twice
the annual flow of the river, put behind
dams. The Colorado had 72 million acre-
feet in storage - nearly six times its
annual runoff. And nearly all the smaller
watersheds had dams, too.

It seemed not to matter that so many
hundreds of places were sacrificed. Glen
Canyon. The rich bottom lands of the
Fan Berthold Reservation. The Hispanic
settlements at Los Martinez, Rio de los
Pinos, and Rosa under Navajo Reservoir
on the San Juan River. Also gone were
the Columbia's old falls and Indian fish-
ing scaffolds at Celilo. On the other
extreme, hundreds of rivers were drained
dry by diversions.

It was an ordeal and Prior felt his age
for the first time. Beginning in about
1975, he grew less and less active. His
last public appearance was the closing
address to an emotional, standing-room-
only crowd of his truest believers. It was
the 1987 annual meeting of the Colorado
Water Congress and it had drawn, as
usual, a prosperous audience: farmers;

pipeline, and 275 miles of tunnels. More
than 100,000 miles of canals divert the
flows of western rivers and deliver water
to irrigators and other water users. More
than a million artificial reservoirs, lakes
and ponds store 294 million acre-feet.
This is the equivalent of 22 whole Col-
orado Rivers backed up behind dams,
filling former canyons.)t is enough to
put Montana, Wyoming, Colorado, and
New Mexico- an entire tier of states
- under a foot of water. All of that ere-
ati vity and energy was unleashed by the
simple, time-proven idea that the ingenu-
ity and diligence of the individual Amer-
ican should not be shackled.

"Progress, gentlemen, progress.
That is what we have given to our chil-
dren and grandchildren."

Fax Fells Prior

Prior has now passed on. He died Jan.
19, 1991, when his heart seized up after
receiving a fax informing him that, on that
very day, the new Director of the Denver
Water Board had recommended that the
water developersnot rue a lawsuit challeng-
ing the Enviromnental Protection Agency's
rejection of thedam at Two Forks.

In truth, however, Prior died of mul-

trine (Prior raged, "What kind of a court
is this? Talking about brine shrimp,
gulls, Wilson's Phalarope, tufa - what-
ever the hell that is. This was supposed
to be a case about water.") The serious
illness of the General Mining Law and
the ridicule he is suffering just now, in
his last days, also grieved Prior.

There were other contributing causes.
The many Indian water settlements ("they
don't deserve a drop"); environmentalists
- just the mere existence of them; aca-
demics who relentlessly criticized Prior's
ideas ("the bastards wouldn't know the
real world from a beachball"); federal
reserved water rights; state water planning
("We've got a plan. It's called 'first in
time, first in right. '"), An especially cruel
blow was when they adopted an instream
flow program - in Utah.

But perhaps we should leave the last
word to Ramona. After all, she knew more
about Prior than anybody. She had heard I
was writing this piece, and a while back
she called to talk. Here is part of what
Ramona told me in her measured way:

"Everybody knows I've never been
one to criticize Prior. Lord, I always
loved the man so. But, you know, he was
wrong sometimes. And for me personal-
ly, the worst of it was that his wrong-
headedness increased over the years. It
seems he just couldn't change - he was
so set in his ways because he believed so
deeply in his convictions.

"But what people need to remember
is that there were times when he was
right, too. 'Otherwise, how could he have
lived for so long? How many ideas, after
all, last for a century and a half?

"What I hope is that the reformers
remember some of the good things about
Prior. I hope they appreciate that Prior's
real roots were in the communities he
helped to .build: in the Bitterroot, Gal-
latin, and Yellowstone valleys; the Pow-
der River country; the Gunnison and
Yampa watersheds; the Upper Rio
Grande; the Verde Valley; the Virgin
River country; some of the 'small farm
communities in California's Central Val-
ley; the Humboldt; our country out near
Vale; places on the Snake River Plain;
the Wenatchee Valley. And places, too,
where my people have managed to
thrive: the Culebra watershed near San
Luis, Colorado; the Chama Valley; the
Wind River Valley; the Deschutes water-
shed. There are many others. These are
some of the finest places in the world.

"Whatever wrong directions his
hard-headedness might have taken him
off in, that sense of community was what
he most cared about. That was his most
luminous idea.

"I wonder whether the reformers
will be able to keep. the light of that idea
alive and whether, now that they will
have to replace Prior, they can offer up
other ideas as bright. I hope they can and
if they can, I wish all the reformers god-
speed.1 wish them 143 years also."

•
This article was paid for by the High

Country News Research Fund.

Two Forks Proponents May Sue To Revive Project
"We've done our analysis of the

EPA's final determination, and we
don't agree with their interpretation
of the project's purpose and need,"
said Fitzgerald. The suburbs are suing
to force the EPA to reconsider Two
Forks or provide technical assistance
in finding other suitable water storage
projects, he said.

The city of Denver is considering
a similar suit, but Mayor Wellington
Webb remains undecided over
whether to support litigation.

"I think the Denver Water
Department very much wants to liti-
gate. They have to negotiate with the
new mayor," said Fitzgerald.

- Florence Williams,
HeN staff reporter

The proposed Two Forks Reservoir
refuses to go quietly into oblivion,

The dam and reservoir proposed
for Colorado's Front Range was
vetoed last November by the Envi-
ronmental Protection Agency. Now,
the Denver Water Board and the
Metropolitan Water Providers are
considering bringing lawsuits against
the federal agency in an effort to
revive the project.

At least two suburban water dis-
tricts, Platte County and Southwest
Metropolitan, plan to file suits by the
end of the summer, and at least 20
other districts may follow, said Pat
Fitzgerald, chairman of the
Metropolitan Water Providers.
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AU ABOUT GWBAL WARMTNG
ConcemInc.'s booklet, "Global Warming &

Energy Choices," is a concise, documented,
illustrated, understated horror story. In a few
pages, it lays out the technical evidence for glob-
al warming and the possible consequences of an
overheated world. It also discusses proposed
cures such as fusion power (an unknown way
of0, fission power (fraught with difficulties,
long lead times and the fact that electricity only
accounts for one-third of the problem), conser-
vation, renewable fuels and forest preservation.
The writers have packed a large amount of
information, references and citizen action sug-
gestions into the booklet's 38 pages. Because of
its elevation and location, the arid West does not
face the flooding other areas of the globe do. But
global warming still could have real. immediate
effects on the West, either because the nation
cuts back its consumption of the coal, oil and
gas the region provides, or because the nation

doesn't and the climate changes drastically. Sin-
gle copies are available for $4 each, plus $1.50
for postage and handling, from Concern Inc.,
1794 Columbia Road, NW, Washington. DC
20009; (202/328-8160). Contact Concern for
multiple-copy and group rales.

calling itself the Great Old Broads for Wilder-
ness kicked off activities this surmner with a
conference in Eldora, Colo. The Utah-based
group plans to lobby Congress and help edu-
cate the public on wilderness issues. 'There's
nothing more compelling than a Great Old
Broad standing straight and tall and testifying
about her recent wilderness experience to dis-
pel the notion that the 'elderly' cannot revere
and fight for wilderness," says president Susan
Tixier. The premier issue of the organization's
quarterly newsletter. Broadsides, features such
columns as "Notes from a broad," "A broad
view" and "Broadcast" Not, all members are
broad, nor are they all old. says Tixier, 48, but
all agree that "she who laughs, lasts," For more
information, contact Great Old Broads for
Wilderness, P.O. Box 368, Cedar City, UT
84721 (801/586-8242).
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With a motto coined by writer Dorothy L.
Sayers - "an advanced old woman is lUlCOTI-

trollable by any earthly force" - a feisty .group

THE FIRES NEXITIME
A proposed fire management plan would

again allow naturally caused fires to bum in

FOR RENT - Small 3 bedroom trailer on 36 Water Rights and Conflicts with emphasis on
acres. 15 miles northwest of Fort Collins, Colorado. $14.95 plus $3.00 S/H. To order,
Colo. Few conveniences. Mountain living please write Network Marketing, 8370
experience and references required. $250 per Warhawk Rd., Dept. HC, Conifer, CO 80433,
month, $300 damage deposit. Call 303/834· or ca11303/674-7105. (12x5b)
1229 or 303/834·2400 (E11i).(lxI4p)

OUTDOOR SINGLES NETWORK, bi-
NEW WATER BOOK: An Introduction to monthly newsletter, ages 19·90, no forward-

ing fees, $18/1~year, $4/trial issue-informa-<w PoloShirts, "" tion,OSN-HCN, 1611 Cooper #7, Glenwood

whitewithredand .....·1 Springs, co 81601. (IOxlOp)
browndesignat left tc'
~I.lt'h""'~~ HIKE OREGON'S ANCIENT FORESTS.andyouthsues
injerseyknits. • Transportation, cabin, ecologist, meals, hotYouthSO/SO ;;:;

SUPPORT YOUR b1endS,M,L$16;V'-~ springs soaks - $525/wk! AF Hikes, Box
adult50/50

lJ£II. BUR. blend5,M,L,XL $18;adult100 13585, Salem, OR 97309; 503/370-9844.
percentco"on S,M,L,XL$25.

PREVENTWILDFIRES!
Prices include postage.Send

-" I /
.

checkor money orderto:

/CfP SolarElectricPower Systems@ LlsJDslin WaferConservation

l j 11116'"llidg,&", ... B'al,O'IjG. 17101 AlternativeEnergyEquipment

""::& (SQI)111-7111 Designs& Devices for HighQ.Jality,LON-impactU"';ng~ ....""
Natural Resource Co,

Box 91 Victor,ID 83455 (208) 787-2495

Four Millil;)nAcres
of the West in Kansas,

ENVIRONMENT 2000The Flint Hills.
Third Annual Conference on Inlenrotional &

That Trick of Silence Regional Environmental Issues

by Steven Hind Transition to a Sustainable Society:

Economics and Growth
"There are terrific poems in there, Dr. Dan Chiras • Kurt Culbertson

and some of the best descriptions Dr. Ralph d'Arge· Susan Meeker-Lowry

of the plains live ever read."
Terry Minger· John Spitzer

-Ian Frazier, Great Plains ENVlRONMEl\'T 2000
SteamboatSprings,Colorado

from. Saturday, September 14, 1991

Center for Kansas Studies $65.00 fee includeslunchanddinner

Washburn University Pleasecallorwrite formore information:
Topeka, KS 66621 Box 774822 • Steamboat Springs,CO80477

$5.50 ppd. (303) 879-5056

\lWlI@!rTHFnlil THE RUBBER TREE
- -,_ .... ~
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!~ I~.,T
- Low-cost condoms

by mail from a

i~.~~
l;;:'ii non-profit service

I"~ riD ~";,. Write lor a FREE catalog!I ~,: I (!)
~ 1f· . r \~, :.....-c~® ZPG-SEATILE, Dept. He

_ ..£-=-' I)-'
4426 BurkeN, Seattle,WA98103

A project of Zero Population Growth - (206) 633-4750
Seattle Chapter

Dave Foreman's

Books of the Big Outside
Wilderness lovers and defenders have a new source for the best news of the
wild - BOOKS OF THE BIG OUTSIDE. Selected and described by Dave
Foreman, BqOKS OFTHE BIG OUTSIDE is a mail-order catalog covering the
field of natural history and wilderness defense. It includes hard-to-find
classics and the best new releases. And, of course, it includes Foreman's own
Ecodefense and Confessions of an Eco-Warrior, along with Howie Wolke's ,
new Wilderness on the Rocks. For a free catalog, write:

Ned Ludd Books, Dept. HeN
P.O. Box 5141, Tucson, AZ 85703

"OUTDOOR PEOPLE AD-Venture" lists 60-
word descriptions of active, outdoor-oriented
Singles and Trip Companions nationwide,
$3/issue, $12/ad. OUTDOOR PEOPLE-
HCN, P.O, Box 600, Gaston, SC 29053

6 ACRES NEAR RAMAH, NM, adjacent to
Cibola National Forest. Power roads main-
tained. Great recreational potential. Covered
with pifion, ponderosa and cedar. $16,000
firm. 602/537-5190, (2xI3b)

WIWERNESS SURVIVAL AND ANIMAL
TRACKING WORKSHOP, Sept. 6-8, at a pri-
vate wilderness camp near EI Rito, NewMexico.
Teachers include former Outward Bound,
BOSS, and Tracker, Inc. instructor Scott Kuipers

"If Bill Mulholland should say th.at he
is lining (the Los Angeles) aqueduct with
green cheese because green cheese is better
than concrete, this town would not only
believethe gulf but take oath that it was so."

- Burt A. Heinly
Sunset Magazine, April 1912

Meet William Mulholland, the man who
brought water to Los Angeles, on Friday,
September 27, at the annual conferenceof the
Center of the American West, University of
Colorado,

Also appearing will be John Wesley
Powell,SarahWinnemucca, MaryHallockFoot
andJohn Muir.

Forfurther information call
(303) 492-1876 or write

Center of the American West
Campus Box 40,Boulder,CO80309.

Yellowstone National Park. The park's "let
bum" policy was rescinded when the massive
fires of 1998, fueled by drought and 100 years
of fire suppression, raised a storm of protest.
Released July 13, the new plan designates most
of the park a "prescribed natured fire zone" in
which most fires will be allowed to bum. The
limits that determine when a fire is a threat and
should be fought are, however. more stringent
than in the pre.1988 guidelines. The plan also
proposes two other types of fire zones. Small
"suppression zones" in which all fires would be
fought will surround all developed areas, and
the park boundary will be ringed by a lS-mile
wide "conditional zone" in which some natural
fires will be fought. The plan also allows pre-
scribed bums - fires set intentionally to reduce
fuel buildup - which the Park Service had vig-
orously rejected before 1988. The Park Service
is actively soliciting public reaction. Call
307/344-7381 for a copy of the fire plan; send
comments to Superintendent, P.O. Box 168,
Yellowstone National Park, WY 82190,

and writer Brandt Morgan, co-author of Tom
Brown's Field Guide to Wilderness Survival.
Course covers fire without matches, natural shel-
ters, water, food, awareness, stalking, tracking
and other skills.Cost $200. For more info., call
Brandt (50519884791) or Scott (5051988-9286).

300 ACRES ON DOLORES RIVER. Entrance
to fabulous Blue Creek Canyon - sheer 1,000-
foot red-rocked cliffs with old Ute trail going
up. 70 acres can be irrigated, homestead,
orchard, small home, swinging bridge across
. river, surrounded by BLM, 1.5 hours to Grand
Junction or Telluride, $300,000, 600 acres fur-
ther down the river for the same price. Others.
Treece Land, 303/2434170. (4x 14b)

TREECYCLE
RECYcU:o MPER
-fk PU6-1d1/.f~7

*
Not All Recycled Paper
Is Created Equal!

- - ~

Our customers believe recycled paper is
made from the waste paper they recycle.,At
Treecycle we believe that is how it should
be. We sell papers that truely address the
waste stream. We feature papers with high
post-consumer waste content: 100% pew
envelopes, toilet tissue, and legal pads - all
of which arc unbleached,

P.O. Box 5086 Bozeman, MT 59717
406 586-5287

Here's the beef.

High Country News
---------------------------------------------------------------------
o Oneyear - $24 *0 Oneyear, institution - $34
o Twoyears - $42 *0 Twoyears, institution -$60
*Institutional rate applies to subscriptions paid for with a business, government, or
other organization check. Public and school libraries may subscribe at the $24 rate.
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